STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
BOARD OF VETERI NARY MEDI CI NE

Petiti oner,
VS.
Case No. 01-2351PL
ACME GROOM NG COVPANY,

Respondent .
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RECOMVENDED ORDER

Noti ce was provided and on August 21, 2001, a hearing was
conduct ed pursuant to Sections 120.569 and 120.57(1), Florida
Statutes. The hearing location was City Hall, 150 North
Al achua Street, Lake City, Florida. The hearing was held
before Charles C. Adans, Adm nistrative Law Judge.

APPEARANCES

For Petitioner: Charles F. Tunnicliff, Esquire
Tiffany Short, Qualified Representative
Department of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

For Respondent: No appearance

STATEMENT OF THE | SSUE

Shoul d Petitioner inpose an adm nistrative fine against
Respondent, based upon the allegation that a person associ ated

wi th Respondent, know ngly operated a veterinary establishnment



or prem ses without a premi se permt issued to Respondent?
Sections 455.226(1)(q) and (2) and 474.213(1)(k), Florida
St at ut es.

PRELI M NARY STATEMENT

On Decenber 15, 2000, Petitioner executed an
adm ni strative conpl ai nt agai nst Respondent, Case No. 2000-
05594, seeking to inpose an adm nistrative fine not to exceed
$5, 000. 00, in that a person affiliated with Respondent renoved
the claws froma kitten owned by M chael Burch, constituting
the operation of a veterinary establishment or prem ses
wi thout the benefit of a prem se permt. Respondent, in the
person of Joan Susan Poole, who by the proof is alleged to
have commtted the of fense, responded to the adm nistrative
conplaint in behalf of the Respondent, by contesting the
underlying factual allegations and requesting an evidentiary
hearing pursuant to Section 120.57(1), Florida Statutes. This
el ection to contest the case was made on January 5, 2001. On
June 11, 2001, the case was forwarded to the Division of
Adm ni strative Hearings for the assignnment of an
Adm ni strative Law Judge to conduct a contested fact hearing.
The assignnment was nade and the hearing ensued.

To support its case, Petitioner presented the testinony
of M chael Burch at hearing. Petitioner's Exhibit No. 1 was

adm tted. The adm ssion of Petitioner's Exhibit No. 2 was



reserved pending entry of the reconmmended order. Petitioner's
Exhibit No. 2 is admtted. Petitioner requested the
opportunity to depose Douglas Hagler, D.V.M post-hearing.
That deposition was taken on August 31, 2001, and the
transcript of the deposition was received on Septenber 14,
2001, following the filing of the hearing transcript on

Sept enber 13, 2001.

Tiffany Short was qualified to represent Petitioner's
interests at hearing through inquiry made on the hearing date.
Rul e 28-106. 106, Florida Adm nistrative Code.

Petitioner tinely filed a proposed recomended order
whi ch has been considered in preparing the recommended order.
Respondent did not provide a post-hearing subm ssion.

FI NDI NGS OF FACT

1. Acne Groom ng Conpany conducts busi ness at US Hi ghway
27 and State Road 27, Fort Wite, Florida 32038. That
busi ness is conducted wi thout the benefit of a
i cense/ prem ses permt issued by the Departnent of Business
and Professional Regul ation under Section 474.215, Florida
Statutes. At a tine relevant to the inquiry, Acnme G oom ng
Conpany through a sign in the front of the business preni ses
at the location described advertised the services of the
busi ness as the sale of pets and pet foods, as well as

gr oom ng.



2. Acnme Groonm ng Conpany is the business of Joan Pool e.

3. Sonetinme around June 14, 2000, M chael David Burch
took a kitten, approximately two nonths old, to the Acne
Groom ng Conpany to have the kitten de-clawed. The kitten was
attended by Ms. Joan Pool e at the business prem ses for Acne
Groom ng Conpany in Fort White, Florida. M. Burch observed
Ms. Poole hold the kitten under her right armw th her hand
pressing out the claws of the kitten and once exposed the
claws were cut off "at the stub," as opposed to trinm ng the
claws with the clipping device used. A knife was sitting on a
gas burner bei ng heated. Ms. Pool e took the knife and
pressed it against the open wounds where the claws had been
renmoved for purposes of cauterizing the claws. These
activities nmet with M. Burch's opposition. Ms. Pool e
responded that this was the nore humane way "to do it." This
is taken to nean the way which Ms. Poole had in mnd to de-
claw the kitten. The de-clawi ng was allowed to proceed during
whi ch no nmedi cation was offered for pain or antibiotics
provi ded for the use of the kitten, notw thstanding M.
Burch's request that these itens be provided. M. Poole
responded that the cat would lick itself clean and would
protect itself fromany infection. M. Burch paid Ms. Poole

$35.00 for her efforts in dealing with the kitten.



4. A short tine later the kitten was taken to be seen by
Dougl as Hagler, D.V.M, licensed to practice veterinary
medicine in Florida. Dr. Hagler saw the kitten on June 14,
2000. In his testinmony Dr. Hagler established that the
cutting of the digits (de-clawing) in the manner perceived by
Ms. Pool e constituted the practice of veterinary nedicine, in
that it was the anputation of a body part, a procedure
i nvol ving an incision and renoval of a body part. Dr. Hagler
was persuasive in his testinony that it was inappropriate to
hold the kitten manually while Ms. Poole perforned her acts in
de-clawing. As Dr. Hagler described, the appropriate way to
de-claw the kitten would have been to place the kitten under
general anesthesia so that the kitten was not aware of the act
of de-cl aw ng.

5. At the tine Dr. Hagler saw the kitten on June 14,
2001, the cat was trenbling, appeared in distress and
traumati zed, and did not seemw lling to walk or stand on its
front feet. Exposed bone was observed in each digit and the
hai r around the wounds on the feet gave the appearance that
t he wounds had been cauterized with a hot instrunment. The
nost appropriate nethod for closing the wounds woul d have been
to use a dissolvable stitch. |In sone instances veterinarians
woul d use a nmedical grade tissue adhesive-type glue to seal

t he wound.



6. Two days after seeing the kitten, Dr. Hagler drove to
Fort White where the Acme Groom ng Conpany has its prem ses.
VWile in the vicinity Dr. Hagler used his cell phone and
call ed the Acne G oom ng Conpany and identified hinmself as a
person who had a kitten. He explained that he understood that
the kitten could be de-clawed at the conpany. The person he
spoke to had a voice so distinctive as to be attributable to
Ms. Pool e, based upon a subsequent opportunity afforded Dr.
Hagl er to verify who Ms. Pool e was through conmparing her voice
on that latter occasion to the voice while making the
t el ephone call that has been descri bed and bei ng made aware of
who she was on the |latter date. M. Poole when describing the
process for de-clawing the fictional kitten that Dr. Hagler
referred to in the tel ephone call he nmade, said that the
kitten woul d be restrained manually wi thout the use of
anest hesia, that the claws would be cut off and that a hot
kni fe bl ade woul d be applied to the wounds for cauterization.
Ms. Poole referred to the fact that the cat would not
voluntarily allow the de-clawi ng and that was the reason that
the cat had to be held down. M. Poole volunteered in her
remarks that the nethod for de-claw ng that woul d be done at
the Acnme Groom ng Conpany was "nore humane than a veterinarian
doing it under anesthesia." According to Ms. Poole, the

reasoni ng behind that statenment was that when cats wake up



from anesthesia "that they just bang their head around and
sonmetimes knock themsel ves out or knock their brains out."”

The fee Ms. Poole quoted to Dr. Hagler for renoving the claws
of the imaginary kitten was $35.00, the sanme fee ampunt as was
charged to M. Burch

CONCLUSI ONS OF LAW

7. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter and the parties to this
action in accordance with Sections 120.569 and 120.57(1),
Florida Statutes.

8. Petitioner has the burden to prove that Respondent
commtted the violations alleged in the admnistrative

conplaint. Departnent of Banking and Fi nance v. Osborne Stern

& Co., 670 So. 2d 932 (Fla. 1996). That proof nust be by
cl ear and convi nci ng evi dence.

9. In reference to this case, Section 455.227(1)(q),
Fl orida Statutes, states:

(1) The following acts shall constitute
grounds for which the disciplinary actions
specified in subsection (2) may be taken:

* * %

(q) Violating any provision of this
chapter, the applicabl e professional
practice act, a rule of the departnment or
the board, or a |lawful order of the
departnment or the board, or failing to
conply with a lawfully issued subpoena of
t he departnment.



10. Pertinent to this case, the penalty requested is in
accordance with Section 455.227(2), Florida Statutes, which
st at es:

(2) \When the board, or the departnment when
there is no board, finds any person guilty
of the grounds set forth in subsection (1)
or of any grounds set forth in the
appl i cabl e practice act, including conduct
constituting a substantial violation of
subsection (1) or a violation of the
applicable practice act which occurred
prior to obtaining a license, it may enter
an order inposing one or nore of the

foll owi ng penalties:

* * %

(d) Inposition of an adm nistrative fine
not to exceed $5,000 for each count or
separate of fense.
11. The specific provision alleged to have been viol at ed
is in association with the statute regulating the practice of

veterinary medicine where Section 474.213(1)(k), Florida

Statutes, states the foll ow ng:

Prohi bitions; penalties.--

(1) No person shall

* * %

(k) Knowingly operate a veterinary
establ i shnent or prem ses w thout having a
prem se permt issued under s. 474.215.

* *x %

12. Joan Pool e know ngly operated Acne G- oom ng Conpany



as a veterinary establishment or prem ses without having a
prem se permt issued under Section 474.215, Florida Statutes,
when she renoved the claws fromthe kitten owned by M chae
Burch. This act was an action prohibited by Section
474.213(1)(k), Florida Statutes, thus constituting a violation
of Section 455.227(1)(q), Florida Statutes, and subjecting
Acme Grooni ng Conpany an adm nistrative fine in accordance
with Section 455.227(2)(d), Florida Statutes.

RECOMVENDATI ON

Upon consideration of the facts found and concl usi ons of
| aw reached, it is

RECOMVENDED

That Petitioner enter a final order inposing a $1,000.00

adm ni strative fine upon Respondent.

DONE AND ENTERED this 27th day of Septenber, 2001, in

Tal | ahassee, Leon County, Florida.

CHARLES C. ADAMS

Adm ni strative Law Judge

Di vi si on of Adm ni strative
Heari ngs

The DeSot o Buil di ng

1230 Apal achee Par kway



Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the

Di vi si on of Adm ni strative
Heari ngs

this 27th day of Septenber, 2001.

COPI ES FURNI SHED

Charles F. Tunnicliff, Esquire
Tiffany Short, Qualified Representative
Depart nent of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Acme Grooni ng Conpany

c/ o Joan Pool e

Post Office Box 133

Fort White, Florida 32303

Sherry Landrum Executive Director
Board of Veterinary Medicine
Depart nent of Busi ness and

Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Hardy L. Roberts, |11, General Counse
Department of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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